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Legal and Educational 

Considerations

What is social media?

How are students & faculty using it?

What challenges and opportunities 

exist?

What rules can apply? 



What is Social Media?



Student Use of Social Media

Source: www.Googleimages.com 



Faculty/Staff Use of Media
Source: http://www.shenet.org 



Challenges & Opportunities

Opportunities

× Facilitate 21st century 
learning in a 21st

century learning 
environment

× Donôt ópower-downô 
students when they 
come to school

× Bridge the in-
school/out-of-school 
dichotomy 

× Changing nature of 
work and workforce

Challenges

× Blurred lines of authority

× Greater opportunity to 
participate AND be left 
behind 

× More in-depth education 
or erosion of quality (i.e. 
texting teaching)

× Access and control



Should friends let friends friend?

Judicial Context

ñA judge shall not lend the 
prestige of judicial office to 
advance the private interests 
of the judge or other; nor 
shall a judge convey or 
permit others to convey the 
impression that they are in a 
special position to influence 
the judge.ò Florida Judicial Canon 
2B (cited in Judicial Ethics Advisory 
Opinion 2009-20 (November 17, 2009)

This was in answer to a 
question about whether a 
judge may friend attorneys 
who appear before him.

School Context

ü Student to student?

ü Teacher to teacher?

ü Administrator to 
administrator?

ü Student to teacher?

V Teacher to student?

V Administrator to teacher?

V Teacher to administrator?



Legal Considerations

Students

ü 1st Amendment

ü Board Policies

ü Louisiana Law 17:81(Q) 
& 3996(B)(21)

ü Terms of service 
agreements (i.e. 
MySpace)

Employment

ü 1st Amendment

ü Anti Discrimination Laws

ü Taylor Law (NYS Civil 
Service Law Article 14)

ü NYS Labor Law 
201d(2)(a)(c) & (3)(a)

ü Terms of service 
agreements (i.e. 
MySpace)

ü Board Policy



Free Speech vs. Right to 

Discipline an Employee

ü An employeeôs speech may be protected by the First 
Amendment when the employee speaks as a private citizen.  
Garcetti v. Ceballos, 126 S. Ct. 1951, 1960 (2006). 
However, an employee is not protected by the First 
Amendment and is subject to discipline, for making 
statements pursuant to his/her official duties.  Id.

ü An employee can make out a First Amendment retaliation 
claim if he/she spoke as a private citizen and can 
demonstrate: (1) his/her speech constituted speech on a 
matter of public concern; (2) he/she suffered an adverse 
employment action; and (3) a causal connection between 
the speech and the adverse employment action.  Morris v. 
Lindau, 196 F.3d 102, 110 (2d Cir. 1999).



Free Speech, Discipline in the 

Electronic Age

× Spanierman v. Hughes, 2008 WL 4224483 (D. Conn. Sept. 16, 2008):
× A probationary teacher claimed a school district and administrators violated his First 

Amendment rights by not renewing his employment contract following the discovery of his 
profile and activity on www.MySpace.com.  The teacher had posted inappropriate 
comments and was conducting ñvery peer-to-peer likeò conversations with students.  For 
example, the teacher discussed with one student whether the student was ñgetting anyò 
(presumably sex), and made a facetious comment to another student about giving him 
detention for calling him ñsir.ò

× The Court found that when using MySpace, the teacher was not acting pursuant to his 
responsibilities as a teacher and, therefore, may have had First Amendment protection. 
However, it concluded almost none of the contents of the teacherôs MySpace page touched 
matters of public concern and that the majority of the profile page consisted of personal 
conversations between the teacher and other MySpace users or creative writing. The Court did 
find that a poem posted by the teacher about the Iraq war was a political statement, which was 
entitled to protection under the First Amendment.  The Court found, however, that there was 
nothing in the record which demonstrated that the defendants intended to retaliate against the 
teacher because of his posting of the poem.

× The Court also stated it was not unreasonable for the defendants to find the plaintiffôs conduct 
on MySpace was disruptive to school activities.  



NYS Labor Law §§201-d(2)(a)(c)

ü ñéit shall be unlawful for any employer or employment 
agency to refuse to hire, employ or license, or to discharge 
from employment or otherwise discriminate against an 
individual in compensation, promotion or terms, conditions or 
privileges of employment because of: 

(a) an individual's political activities outside of working hours, off 
of the employer's premises and without use of the 
employer's equipment or other property; . . .

(c) an individual's legal recreational activities outside work 
hours, off of the employer's premises and without use of the 
employer's equipment or other propertyéò



NYS Labor Law 201-d(3)(a)

ñ3. The provisions of subdivision two of this 

section shall not be deemed to protect 

activity which: 

a. creates a material conflict of 

interest related to the employer's trade 

secrets, proprietary information or other 

proprietary or business interest; éò



Anti-Discrimination Laws

V EEOC/DHR
V Title VII

V Pregnancy Discrimination Act

V Equal Pay Act 

V ADEA

V ADA

V Civil Rights Act

V Adverse employment action must be uniformly applied.  
Failure to do so can lead to disparate treatment and 
discrimination claims.
V For example, an employer who disciplines/terminates a 

female employee for having photographs of herself in which 
she is scantily dressed posted online must treat male 
employees equally. 



Penalties Protecting Students

× City School District of the City of New York v. McGraham,  (N.Y. Sup. Ct., 
May 12, 2008): Supreme Court (NY County) overturned a 90-day penalty
imposed against a teacher who had expressed her feelings for a student in 
an e-mail and on her blog.  The court found the fact that a relationship did 
not develop between the student and the teacher may have said more 
about the studentôs maturitythan about the teacherôs ability to conduct 
herself in an appropriate manner.   

× The court stated that the penalty did not address the overall public policy 
that students need to be protected from teachers who cannot control their 
emotions and cannot exercise the judgment expected of mature adults, 
when such control and judgment is essential to honoring the principal that 
a teacherôs role is based on a special trust that he/she will act in the 
studentôs best interest and is responsible for creating a safe and non-
threatening learning environment.  

× The court vacated the arbitratorôs award, pursuant to CPLR 7511, and 
remanded the matter for the imposition of a new penalty.



Student Speech Rights

ñé[studentsdo not] 

"shed their 

constitutional rights 

to freedom of speech 

or expression at the 

schoolhouse 

gates." Tinker v. Des Moines 

Indep. Sch. Dist., 393 U.S. 503 (1969)


