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SCHOOL SUPERINTENDENTS

Residency Requirements in Superintendent Contracts

Superintendent residency is increasingly being required by school boards. Some are demanding
“permanent” residency not wanting a ‘commuter superintendent.” This is occurring upstate and
downstate. A recent commissioner’s decision was unfavorable to the superintendent involved,
offering caution to school leaders looking to relocate. If residency is required, take it seriously!
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In June 2007, the Eastport-South Manor Central School District entered a three year agreement with
a new superintendent. The Board, insisted on the following, very strict, residency provision:

“The Superintendent must permanently reside at his primary residence in Suffolk
County. In the event that the Superintendent does not reside in Suffolk County at any
time, the entire contract will be deemed null and void.”

The new superintendent indicated a willingness to relocate with his family to Suffolk County. He
agreed to the contract with the above provision and was represented by counsel.

Upon signing the agreement, the superintendent entered a one-year lease in Suffolk County. Around
the same time, he sold one upstate home but purchased another. Family circumstances changed thus
keeping them upstate.

Six months into the agreement (November 2007), the board notified the superintendent it was
terminating the contract for violation of the residency clause. The board offered a short time (one
week) to demonstrate residency. Through his attorney, he provided evidence of residency including
change in voter registration and amended driver’s license.

After considering this information, the Board terminated the employment relationship effective
December 13, 2007. No due process hearing was held. (Lack of due process was contested in the
appeal but the Commissioner held the strict wording of the residency clause did not require it.)

The Commissioner denied a request for a stay of the board decision. This left the superintendent
without a job, without remuneration but with a one year lease away from his family — pending the
final decision.

ReSIDENCMOTFOUND

The Commissioner’s August 6, 2008 decision upheld the board’s action. It analyzed the parties’
intended meaning of the phrase “permanent residency.” Since this term was not defined in the
agreement, yet critical to it, the Commissioner looked at outside evidence.

The Commissioner was persuaded by the board’s clear indication it did not want a “commuter
superintendent” and the superintendent’s representation that his family would move to Suffolk
County. He also noted, “Because [the superintendent] essentially only lived in an apartment in
Suffolk County during the traditional work week and then returned to his house and family [upstate]
most weekends ... it was not arbitrary or capricious for the board to conclude he did not satisfy the
qualification of employment contained in the contract.”

The Commissioner did not consider whether “permanent resident” was susceptible to different
interpretations — only whether the school board’s interpretation was reasonable (or at least not
arbitrary.) He concluded it was not.
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INTERPRETING THE DECISION

The decision is troubling. The board’s interpretation of permanence is disputable. The board did not
demand the superintendent relinquish other property to demonstrate permanent residency in Suffolk
County. It also did not require purchase of property. A one year lease also suggests a level of
permanence, especially in an expensive area of the State.

Additionally, only the superintendent, not his family or spouse were parties to the contract. Their
residency should not have been determinative of the superintendent’s. Familial proximity could be a
factor in determining permanent residency, but, it is not dispositive. For example, if the
superintendent purchased real estate and received a STAR exemption on it, but his family remained
upstate, he would have been deemed a permanent resident (or, it would seem, have a much stronger
case.)

The latter point is noteworthy. In April, the Commissioner denied a resident of Fire Island the right to
cast a budget vote. The Commissioner reasoned the individual could not have been a resident of Fire
Island because he received a STAR exemption on property in Westchester County since 1999.
Permanent residency is a pre-requisite for receiving a STAR exemption®. Appeal of Klein is not
mentioned in Matter of Connor.

As cogent as these points may be, the Commissioner’s decision stands. The ruling appears to provide
boards’ broad authority to ascertain ‘permanent residency’ when that phrase remains undefined in the
agreement. So long as a board interprets the phrase reasonably, the decision is likely to stand.

MOVINGAHEAD

Council attorneys have considerable experience working on residency issues. We caution
superintendents on how boards apply these clauses and also work to negotiate clear understanding of
the terms. The latter is most important.

THE COUNCIL often will suggest qualifying language when residency is required. This might include:

(a) ‘“The board recognizes the superintendent owns a second home [elsewhere] and this shall
not be deemed inconsistent with the residency requirement’;

(b) ‘Purchase of a home is not required to satisfy the residency requirement set forth herein’;

(¢) ‘The board would prefer but does not insist the superintendent’s family also reside with
him in the district.” Or,

(d) ‘Should the superintendent move while serving in the capacity as superintendent, (s)he
shall move closer to the district.’

Residency requirements can also raise corollary issues. If a board insists on residency, insist on
moving expenses or assistance paying transitional expenses such as a rental. It is equally reasonable
to request time to relocate (six months to a year).

Ultimately, residency may not be a money issue per se, but failure to comply can be costly. Let us help
negotiate to ensure your interests are protected and intent is clear.

! Appeal of Klein (Commissioner Opinion No. 15738 (April 8, 2008))
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