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SCHOOL SUPERINTENDENTS

Amending or Renewing Contracts — A New Rationale from NYSTRS

THE COUNCIL advises superintendents to redraft their entire employment agreement every few years,
rather than simply add amendments. This advice is practical as well as legally grounded.. A recent
New York State Teachers’ Retirement System (NYSTRS) bulletin suggests another advantage to this
best practice, this time for retirement purposes.

Rewrite, Rather than Amend - Practical and Legal Considerations

When superintendents get ready to amend their employment agreements, it is common to simply
have the board of education approve an amendment to the original agreement. This can be done time
and time again throughout the superintendent’s career.

A better practice is to synthesize the original contract and subsequent amendments into a single
document. This should be done every few years. Consolidating aids:

e Clarity: One need only look at a single document to determine terms and conditions of
employment. The public, board members and auditors will appreciate not culling a myriad of
documents to determine benefits;

e Transparency: A single document sets the tone at the top — clear, articulate employment terms
are readily ascertainable. The same may be requested for collective bargaining units and other
contract employees.

e Compliance: The term of a superintendent contract must be no more than 5 years in length
(Education Law &711 & Boyle v. Madrid Waddington Central School Distric t, (38 Dept. Ed.
Rpt., (1995).) Continuous amendments of the agreement can more easily result in violations of
the 5-year rule if existing agreements are deemed extended by amendments rather than
renewed for a new term; and,

e TRSReviews: NYSTRS examines every contract of every retiring superintendent. It reviews
any agreement pertaining to the employment terms and remuneration. Continuously amended
agreements can force NYSTRS to review years of documents to fully understand benefits. This
can slow final average salary calculations and final pension determinations.

New NYSTRS Process; New Rationale?

In December, NYSTRS sent school districts a bulletin explaining it will be requesting a form
accompany salary and service credit information from school districts. The new form might simplify
final average salary calculations.

The Certification of Employment Records (TER-1)) is an affidavit-like form requiring the appropriate
district representative to confirm that any information provided to NYSTRS is true and accurate. The
form must accompany documents sent to NYSTRS such as (but not limited to) contracts, board
minutes, auditing information and memos of understanding pertaining to salary and service records.

This process is not new. NYSTRS has routinely sought backup information relating to retirees’
compensation and service. The records itemized in the bulletin are the norm.
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Form TER-1 is new. It expressly indicates salary information should be “for services rendered during
the past five years.” A reasonable inference to draw is that NYSTRS will be looking back five years to
ascertain salary and benefits for FAS purposes.

Previously, there was no outer limit. THE COUNCIL and others would routinely advise prospective
retirees that NYSTRS would review contracts as far back as 7 or even 8 years. Form TER-1 may
suggest otherwise.

If NYSTRS is only going back five years, a stronger argument can be made to redraft contracts every
few years. This will ensure all terms and conditions of employment, including those impacting salary
(i.e. pension calculations) are completely included in a single document.

A continuously amended contract will require NYSTRS to break from the five year norm and go back
as far as needed to fully understand benefits. This will lengthen the FAS calculation process and yes,
possibly have NYSTRS more strictly scrutinize changes made in the years leading up to retirement
even before the five year limit.

Conclusion

NYSTRS has in NO way suggested it will limit contract reviews to five years. Superintendents should
continue to expect NYSTRS staff to closely analyze employment agreements over the five years leading
up to retirement and possibly before. Institution of the new form suggests NYSTRS will try to limit
analysis to the final five years prior to retirement. To the extent it is, superintendents would be well
served to ensure contracts are complete documents with clearly enunciated terms. This may also be a
good time for superintendents to consider consolidation of original agreements and later amendments
into a single agreement.

The Council can assist in consolidating efforts and offer additional advice pertaining to rules of the
NYSTRS. As always, please call uswith any questions. THE COUNCIL is happy to answer questions
about this or related issues.
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