SED No. 21

AN ACT to amend the education law, 1in relation to the evaluation

of teachers and principals

The People of the State of New York, represented in Senate and Assembly,

do enact as follows:

Section 1. The education law is amended by adding a new section

3012-c to read as follows:

S 3012-c. Annual professional performance review of classroom

teachers and building principals. 1. Notwithstanding any other

provision of law, rule or requlation to the contrary, the annual

professional performance reviews of all classroom teachers and

building principals emploved by school districts or boards of

cooperative educational services shall be conducted in accordance with

the provisions of this section. Such performance reviews which are

conducted on or after July first, two thousand eleven, or on or after

the date specified in paragraph c¢ of subdivision two of this section

where applicable, shall include measures of student achievement and be

conducted in accordance with this section. Such annual professional

performance reviews shall be a significant factor for employment

decisions including but not limited to, promotion, retention, tenure

determination, termination, and supplemental compensation, which

decisions are to be made in accordance with locally developed

procedures negotiated pursuant to the requirements of article fourteen

of the civil service law. Such performance reviews shall also be a

significant factor in teacher and principal development, including but

not limited to, coaching, induction support and differentiated

professional development, which are to be 1locally established in

accordance with procedures negotiated pursuant to the requirements of

article fourteen of the civil service law.

2. a. The annual professional performance reviews conducted

pursuant to this section for classroom _teachers and building




SED No. 21

principals shall differentiate teacher and principal effectiveness

using the following gquality rating categories: highly effective,

effective, developing and ineffective, with explicit minimum and

maximum scoring ranges for each category, as prescribed in the

regulations of the commissioner. Such annual professional performance

reviews shall result 1in a single composite teacher or principal

effectiveness score, which incorporates multiple measures of

effectiveness related to the criteria included in the regulations of

the commissioner. Except for the student growth measures prescribed in

paragraphs e, f and g of this subdivision, the elements comprising the

composite effectiveness score shall be locally developed, consistent

with the standards prescribed in the regqulations of the commissioner,

through negotiations conducted, pursuant to the requirements of

article fourteen of the civil service law.

b. Annual professional performance reviews conducted by school

districts on or after July first, two thousand eleven of classroom

teachers of common branch subjects or English langquage arts or

mathematics in grades four to eight and all building principals of

schools in which such teachers are employed shall be conducted

pursuant to this subdivision and shall use two thousand ten—two

thousand eleven school vear student data as the baseline for the

initial computation of the composite teacher or principal

effectiveness score for such classroom teachers and principals.

c. Annual professional performance reviews conducted by school

districts or boards of cooperative educational services on or after

July first, two thousand twelve of all classroom teachers and all

building principals shall be conducted pursuant to this subdivision

and shall use two thousand eleven—two thousand twelve school vear

student data as the baseline for the initial computation of the

composite teacher or principal effectiveness score for such classroom

teachers and principals. For purposes of this section, an

administrator in charge of an instructional program of a board of

cooperative educational services shall be deemed to be a building

principal.

d. Prior to any evaluation being conducted in accordance with

2



SED No. 21

this section, each individual who 1s responsible for conducting an

evaluation of a teacher or building principal shall receive

appropriate training in accordance with the requlations of the

commissioner of education.

e. For annual professional performance reviews conducted in

accordance with paragraph b of this subdivision in the two thousand

eleven—two thousand twelve school year, forty percent of the composite

score of effectiveness shall be based on student achievement measures

as follows: (i) twenty percent of the evaluation shall be based upon

student growth data on state assessments as prescribed by the

commissioner or a comparable measure of student growth if such growth

data is not available; and (ii) twenty percent shall be based on other

locally selected measures of student achievement that are determined

to be rigorous and comparable across classrooms in accordance with the

requlations of the commissioner and as are developed 1locally in a

manner consistent with procedures negotiated pursuant to the

requirements of article fourteen of the civil service law.

f. For annual professional performance reviews conducted in

accordance with paragraph ¢ of this subdivision in anyv school vear

prior to the first school vear for which the board of regents has

approved use of a value—-added growth model, but not earlier than the

two thousand twelve—two thousand thirteen school vear, forty percent

of the composite score of effectiveness shall be based on student

achievement measures as follows: (i) twentyv percent of the evaluation

shall be based upon student growth data on state assessments as

prescribed Dby the commissioner or a comparable measure of student

growth if such growth data is not available; and (ii) twenty percent

shall Dbe based on other locally selected measures of student

achievement that are determined to be rigorous and comparable across

classrooms in accordance with the regulations of the commissioner and

as are developed locally din a manner consistent with procedures

negotiated pursuant to the requirements of article fourteen of the

civil service law.

g. For annual professional performance reviews conducted in

accordance with paragraph ¢ of this subdivision in the first school
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vear for which the board of regents has approved use of a value-added

growth model and thereafter, forty percent of the composite score of

effectiveness shall be based on student achievement measures as

follows: (i) twenty-five percent of the evaluation shall be based upon

student growth data on state assessments as prescribed Dby the

commissioner or a comparable measure of student growth if such growth

data is not available; and (ii) fifteen percent shall be based on

other locally selected measures of student achievement that are

determined to be rigorous and comparable across classrooms in

accordance with the requlations of the commissioner and as are locally

developed in a manner consistent with procedures negotiated pursuant

to the reguirements of article fourteen of the civil service law. The

department shall develop the value-added growth model and shall

consult with the advisory committee established pursuant to

subdivision seven of this section prior to recommending that the board

of regents approve its use in evaluations.

h. The remaining percent of the evaluations, ratings and

effectiveness scores shall be locally developed, consistent with the

standards prescribed in the requlations of the commissioner, through

negotiations conducted pursuant to article fourteen of the civil

service law.

i. For purposes of this section, student growth means the change

in student achievement for an individual student between two or more

points in time.

3. Nothing in this section shall be construed to excuse school

districts or boards of cooperative educational services from complying

with the standards set forth in the requlations of the commissioner

for conducting annual professional performance reviews of classroom

teachers or principals, including but not limited to required gquality

rating categories, in conducting evaluations prior to July first, two

thousand eleven, or, for classroom teachers or principals subject to

paragraph c¢ of subdivision two of this section, prior to July first,

two thousand twelve.

4. Notwithstanding any other law, rule or requlation to the

contrary, upon rating a teacher or a principal as developing or
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ineffective through an annual professional performance review

conducted pursuant to subdivision two of this section, the school

district or board of cooperative educational services shall formulate

and commence implementation of a teacher or principal improvement plan

for such teacher or principal as soon as practicable but in no case

later than ten days after the date on which teachers are required to

report prior to the opening of classes for the school vear. Such

improvement plan shall be consistent with the requlations of the

commissioner and developed locally through negotiations conducted

pursuant to article fourteen of the civil service law. Such

improvement plan shall include, but need not be limited to,

identification of needed areas of improvement, a timeline for

achieving improvement, the manner in which improvement will be

assessed, and, where appropriate, differentiated activities to support

a teacher’s or principal’s improvement in those areas.

5. An appeals procedure shall be 1locally established in each

school district and in each board of cooperative educational services

by which the evaluated teacher or principal may only challenge the

substance of the annual professional performance review, the school

district’s or board of cooperative educational services’ adherence to

the standards and methodologies required for such reviews, pursuant to

this section, the adherence to the requlations of the commissioner and

compliance with any applicable locally negotiated procedures, as well

as the school district’s or board of cooperative educational service’s

issuance and/or implementation of the terms of the teacher or

principal improvement plan, as reqgquired under this section. The

specifics of the appeal procedure shall be locally established through

negotiations conducted pursuant to article fourteen of the civil

service law. An evaluation which is the subiject of an appeal shall not

be sought to be offered in evidence or placed in evidence in anvy

proceeding conducted pursuant to either section three thousand twenty-

a of this article or anyv locally negotiated alternate disciplinary

procedure, until the appeal process is concluded.

6. For purposes of disciplinary proceedings pursuant to sections

three thousand twenty and three thousand twenty—-a of this article, a
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pattern of ineffective teaching or performance shall be defined to

mean two consecutive annual ineffective ratings received by a

classroom teacher or building principal pursuant to annual

professional performance reviews conducted 1in accordance with the

provisions of this section.

7. The regulations adopted pursuant to this section shall be

developed 1in consultation with an advisory committee consisting of

representatives of teachers, principals, superintendents of schools,

school boards, school district and board of cooperative educational

services officials and other interested parties. The regulations

shall also take into account any (i) professional teaching standards;

(1ii) standards for professional contexts; and (iii) standards for a

continuum of system support for teachers and principals developed in

consultation with the advisory committee. Requlations promulgated

pursuant to this section shall be effective no later than July first,

two thousand eleven, for implementation in the two thousand eleven-two

thousand twelve school vear.

8. Notwithstanding any other provision of law, rule or regulation

to the contrary, all collective bargaining agreements applicable to

classroom teachers or building principals entered into after July

first, two thousand ten shall be consistent with requirements of this

section. Nothing in this section shall be construed to abrogate any

conflicting provisions of any collective bargaining agreement in

effect on July first, two thousand ten during the term of such

agreement and until the entryv into a successor collective bargaining

agreement, provided that notwithstanding any other provision of law to

the contrary, upon expiration of such term and the entry into a

successor collective Dbargaining agreement the provisions of this

section shall apply. Furthermore nothing in this section or in any

rule or requlation promulgated hereunder shall in any way, alter,

impair or diminish the rights of a local collective bargaining

representative to negotiate evaluation procedures in accordance with

article fourteen of the civil service law with the school district or

board of cooperative educational services.

§2. Subdivisions 1 and 3 and paragraph a of subdivision 4 of
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section 3020 of the education law, subdivision 1 as added by chapter
691 of the laws of 1994 and subdivision 3 as added by chapter 3 of the
laws of 2000, are amended, to read as follows:

1. No person enjoying the Dbenefits of tenure shall be
disciplined or removed during a term of employment except for Jjust
cause and in accordance with the procedures specified in section three
thousand twenty-a of this article or in accordance with alternate
disciplinary procedures contained in a collective bargaining agreement
covering his or her terms and conditions of employment that was
effective on or before September first, nineteen hundred ninety-four
and has been unaltered by renegotiation, or in accordance with
alternative disciplinary procedures contained in a collective
bargaining agreement covering his or her terms and conditions of
employment that becomes effective on or after September first,
nineteen hundred ninety-four; ©provided, however, that any such
alternate disciplinary procedures contained in a collective bargaining
agreement that becomes effective on or after September first, nineteen
hundred ninety-four, must provide for the written election by the
employee of either the procedures specified in such section three
thousand twenty-a or the alternative disciplinary procedures contained
in the collective Dbargaining agreement and must result 1n a
disposition of the disciplinary charge within the amount of time
allowed therefor under such section three thousand twenty-a; and

provided further that any alternate disciplinary procedures contained

in a collective bargaining agreement that becomes effective on or

after July first, two thousand ten shall provide for an expedited

hearing process before a single hearing officer in accordance with

subparagraph (i-a) of paragraph ¢ of section three thousand twentv-a

of this article in cases in which charges of incompetence are brought

based solely upon an allegation of a pattern of ineffective teaching

or performance as defined in section three thousand twelve-c of this

article and shall provide that such a pattern of ineffective teaching

or performance shall constitute very significant evidence of

incompetence which may form the basis for just cause removal.
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3. Notwithstanding any inconsistent provision of 1law, the
procedures set forth in section three thousand twenty-a of this
article and subdivision seven of section twenty-five hundred ninety-j
of this chapter may be modified or replaced by agreements negotiated
between the city school district of the city of New York and any
employee organization representing employees or titles that are or
were covered by any memorandum of agreement executed by such city
school district and the council of supervisors and administrators of
the city of New York on or after December first, nineteen hundred
ninety-nine. Where such procedures are so modified or replaced: (i)
compliance with such modification or replacement procedures shall
satisfy any ©provision in this chapter that requires compliance
with section three thousand twenty-a, (ii) any employee against
whom charges have been preferred prior to the effective date of
such modification or replacement shall continue to be subject to the
provisions of such section as in effect on the date such charges
were preferred, (1i1) the provisions of subdivisions one and
two of this section shall not apply to agreements negotiated pursuant
to this subdivision, and (1v) in accordance with paragraph (e)
of subdivision one of section two hundred nine-a of the civil service
law, such modification or replacement procedures contained in an
agreement negotiated pursuant to this subdivision shall continue as
terms of such agreement after its expiration until a new agreement is

negotiated; provided that any alternate disciplinary procedures

contained in a collective bargaining agreement that becomes effective

on or after July first, two thousand ten shall provide for an

expedited hearing process before a single hearing officer in

accordance with subparagraph (i-a) of paragraph ¢ of section three

thousand twenty-a of this article in cases in which charges of

incompetence are brought against a building principal based solely

upon an allegation of a pattern of ineffective teaching or performance

as defined in section three thousand twelve-c of this article and

shall provide that such a pattern of ineffective teaching or

performance shall constitute verv significant evidence of incompetence

which mayv form the basis for Jjust cause removal of the building
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principal. Notwithstanding any inconsistent provision of law, the
commissioner of education shall review any appeals authorized by

such modification or replacement procedures within fifteen days from
receipt by such commissioner of the record of prior proceedings in
the matter subject to appeal. Such review shall have preference
over all other appeals or proceedings pending before such
commissioner.

4. a. Notwithstanding any inconsistent provision of law, the
procedures set forth in section three thousand twenty-a of this
article and subdivision seven of section twenty-five hundred ninety-j
of this chapter may be modified by agreements negotiated between the
city school district of the «city of ©New York and any employee
organization representing employees or titles that are or were
covered by any memorandum of agreement executed by such city
school district and the united federation of teachers on or after June
tenth, two thousand two. Where such procedures are so modified: (i)
compliance with such modified procedures shall satisfy any provision
of this chapter that requires compliance with section three thousand
twenty-a of this article; (ii) any employee against whom charges have
been preferred prior to the effective date of such modification
shall continue to be subject to the provisions of such section as in
effect on the date such charges were preferred; (1ii) the
provisions of subdivisions one and two of this section shall not
apply to agreements negotiated pursuant to this subdivision,
except that no person enjoying the benefits of tenure shall be
disciplined or removed during a term of employment except for just
cause; and (iv) in accordance with paragraph (e) of subdivision one of
section two hundred nine-a of the civil service law, such modified
procedures contained 1in an agreement negotiated pursuant to this
subdivision shall continue as terms of such agreement after its

expiration until a new agreement is negotiated; and provided further

that anv alternate disciplinary procedures contained in a collective

bargaining agreement that becomes effective on or after July first,

two thousand ten shall provide for an expedited hearing process before

a single hearing officer 1in accordance with subparagraph (i-a) of
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paragraph ¢ of section three thousand twenty—-a of this article in

cases in which charges of incompetence are brought based solely upon

an allegation of a pattern of ineffective teaching or performance as

defined in section three thousand twelve-c of this article and shall

provide that such a pattern of ineffective teaching or performance

shall constitute very significant evidence of incompetence which may

form the basis for just cause removal.

§ 3. Paragraph c¢ of subdivision 2 of section 3020-a of the
education law, as amended by chapter 691 of the laws of 1994, 1is
amended and a new subparagraph (i-a) of paragraph c¢ is added, to read
as follows:

(c) Within ten days of receipt of the statement of
charges, the employee shall notify the clerk or secretary of the
employing board in writing whether he or she desires a hearing on the
charges and when the charges concern pedagogical incompetence or
issues 1involving pedagogical Jjudgment, his or her choice of

either a single hearing officer or a three member panel, provided that

a three member panel shall not be available where the charges concern

pedagogical incompetence based solely upon a teacher’s or principal’s

pattern of ineffective teaching or performance as defined in section

three thousand twelve-c of this article. All other charges shall be

heard by a single hearing officer.

(i-a) (A) Where charges of incompetence are brought based solely

upon a pattern of ineffective teaching or performance of a classroom

teacher or principal, as defined in section three thousand twelve-c of

this article, the hearing shall be conducted before and by a single

hearing officer in an expedited hearing, which shall commence within

seven days after the pre-hearing conference and shall be completed

within sixty days after the pre-hearing conference. The hearing

officer shall establish a hearing schedule at the pre-hearing

conference to ensure that the expedited hearing is completed within

the required timeframes and to ensure an equitable distribution of

davys between the emploving board and the charged emplovee.

Notwithstanding any other law, rule or regqulation to the contrary, no

adjournments may be granted that would extend the hearing bevond such
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sixty davs, except as authorized in this subparagraph. A hearing

officer, upon _reqgquest, may dgrant a limited and time specific

adjournment that would extend the hearing bevond such sixty days if

the hearing officer determines that the delay is attributable to a

circumstance or occurrence substantially beyvond the control of the

requesting party and an injustice would result if the adjournment were

not granted.

(B) Such charges shall allege that the employing board has

developed and substantially implemented a teacher or principal

improvement plan in accordance with subdivision four of section three

thousand twelve-c of this article for the emplovee following the first

evaluation in which the employvee was rated ineffective, and the

immediately preceding evaluation if the employvee was rated developing.

Notwithstanding any other provision of law to the contrary, a pattern

of ineffective teaching or performance as defined in section three

thousand twelve-c of this article shall constitute very significant

evidence of incompetence for purposes of this section. Nothing in this

subparagraph shall be construed to 1limit the defense(s) which the

employvee may place Dbefore the hearing officer in challenging the

allegation of a pattern of ineffective teaching or performance.

(C) The commissioner shall annually inform all hearing officers

who have heard cases pursuant to this section during the preceding

vear that the time periods prescribed in this subparagraph for

conducting expedited hearings are to be strictly followed. A record of

continued failure to commence and complete expedited hearings within

the time periods prescribed in this subparagraph shall be considered

grounds for the commissioner to exclude such individual from the 1list

of potential hearing officers sent to the emploving board and the

employvee for such expedited hearings.

§ 4. Paragraph a of subdivision 3 of section 3020-a of the
education law, as amended by chapter 691 of the laws of 1994, 1is

amended to read as follows:
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3. Hearings. a. Notice of hearing. Upon receipt of a request for
a hearing in accordance with subdivision two of this section, the
commissioner of education shall forthwith notify the American
Arbitration Association (hereinafter "association") of the need for a
hearing and shall request the association to provide to the
commissioner forthwith a 1list of names of persons chosen by the
association from the association's panel of labor arbitrators to
potentially  serve as hearing officers together with relevant
biographical information on each arbitrator. Upon receipt of said list
and Dbiographical information, the commissioner of education shall

forthwith send a copy of both simultaneously to the employing board

and the employee. The commissioner shall also simultaneously notify

both the employing board and the employee of each potential hearing

officer’s record in the last five cases of commencing and completing

hearings within the time periods prescribed in this section.

§ 4. This act shall take effect July 1, 2010, provided that in
the event it shall become a law after such date, this act shall take
effect immediately and shall be deemed to have been in effect on and

after such date.
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